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Background 
 
In May 2003, Congress passed the United States 
Leadership against HIV/AIDS, Tuberculosis, and 
Malaria Act (Global AIDS Act);1  and, in December 
2003, it passed the Trafficking Victims Protection 
Reauthorization Act (TVPRA).2  The U.S. Global 
AIDS Act bars the use of federal funds to “promote, 
support, or advocate the legalization or practice of 
prostitution.”3  Organizations receiving U.S. global 
HIV/AIDS funding also must adopt specific 
organization-wide positions opposing prostitution.4
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These restrictions were first applied to foreign non-
governmental organizations only,5 with the law 
specifically exempting the Global Fund to Fight 
AIDS, Tuberculosis and Malaria, the World Health 
Organization (WHO), International AIDS Vaccine 
Initiative, and any "United Nations agency."6  In June 
2005, however, the U.S. Agency for International 
Development issued a directive requiring that 
funding for AIDS programs be given only to those 
organizations – both U.S. and foreign – with policies 
explicitly opposing prostitution and sex trafficking.7  
Such funding restrictions follow other similar – and 
increasing – efforts to force organizations working in 
public health to comply with ideological litmus tests 
that often run counter to both public health practice 
and human rights standards.8
 

What does the law say?  
 

The Global AIDS Act: 
 

¾ No funds . . . may be used to promote or advocate 
the legalization or practice of prostitution or sex 
trafficking.9 

¾ No funds . . . may be used to provide assistance 
to any group or organization that does not have a 
policy explicitly opposing prostitution and sex 
trafficking.10 

 
 
 

The TVPRA: 
 

¾ No funds . . . be used to promote, support, or 
advocate the legalization or practice of prostitution.11 

¾ No funds . . . may be used to implement any 
program . . . through any organization that has 
not stated in either a grant application, a grant 
agreement, or both, that it does not promote, 
support, or advocate the legalization or practice 
of prostitution.12 

 

How are the laws translated into policy?   
 
The U.S. Department of State (DOS), Office of the 
Global AIDS Coordinator (OGAC), Agency for 
International Development (USAID), Department of 
Health and Human Services (HHS), and Centers for 
Disease Control (CDC) all require non-governmental 
organizations (NGOs) receiving global AIDS or anti-
trafficking funds to comply with the funding 
restrictions related to sex trafficking and prostitution.   
 

¾ An NGO applying for or receiving federal anti-
trafficking funds must sign a statement in the 
grant application or grant agreement that it 
“does not promote, support, or advocate the 
legalization or practice of prostitution.” The 
primary grantee NGO must ensure that all sub-
grantees are also in compliance with this policy.13 

¾ An NGO applying for or signing a contract or 
agreement for federal global HIV/AIDS funding 
must have a policy explicitly opposing 
prostitution and sex trafficking. Although the 
law does not specify how an NGO must evidence 
such a policy, U.S. Senate Majority Leader Bill 
Frist has stated that “a statement in the contract 
or grant agreement between the U.S. 
Government and such organization that the 
organization is opposed to the practices of 
prostitution and sex trafficking . . . would satisfy 
the intent of the provision.”14  
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Who must adopt an organizational 
policy opposing sex trafficking and 
prostitution?  
 
The Global AIDS Act: 
 
¾ Foreign NGOs receiving bilateral U.S. 

HIV/AIDS funds from the DOS, USAID, and 
HHS have been subject to these restrictions since 
the implementation of Global AIDS Act.15   

¾ U.S.-based NGOs working abroad:  The U.S. 
Constitution prohibits compelling speech from 
U.S.-based NGOs.16 Notwithstanding the 
Constitution, however, a September 2004 U.S. 
Department of Justice opinion letter argued that 
Global AIDS Act restrictions could apply to U.S.-
based organizations.17 The administrative 
regulation implementing this decision – a USAID 
Acquisition & Assistance Policy Directive – was 
released June 9, 2005.18  In 2005, two lawsuits 
were filed protesting the application of this 
policy.  (See Timeline, Center for Health and 
Gender Equity, 2005.) 

 
Global AIDS Act funding restrictions are not 
currently being applied to: 
 
¾ Multilateral Agencies: To date, UN Agencies, 

including the Global Fund for AIDS, 
Tuberculosis and Malaria, the World Health 
Organization (WHO), regional WHO 
subsidiaries, and UNAIDS remain exempt from 
these restrictions.19  In May 2005, the CDC 
attempted to apply the restrictions to UNAIDS 
and WHO sub-grantees.20  After public outcry, 
the Global AIDS Coordinator, Ambassador 
Randall Tobias, called on the CDC to rescind the 
language in the grant expanding restrictions to 
multilateral organizations.21  However, concern 
remains that expansion of these restrictions to 
multilaterals may yet occur. 
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The TVPRA: 
 
¾ Foreign NGOs receiving bilateral U.S. anti-

trafficking funds from the DOS, USAID, and 
HHS have been subject to these restrictions since 
the implementation of the TVPRA. 

¾ U.S.-based NGOs working abroad:  The U.S. 
Constitution prohibits compelling speech from 
U.S.-based NGOs.22 The Constitution 
notwithstanding, a September 2004 U.S. 
Department of Justice opinion letter opined that 
TVPRA restrictions apply to U.S.-based 
organizations.23 The DOS appears to restrict 
funding to organizations “that are and have been 
supportive, in policy and programs, of U.S. 
Government policies on combating trafficking in 
persons and prostitution.”24 

 

What are the implications of these 
policies? 
 
These policies and restrictions have numerous 
adverse implications for effective HIV prevention, 
and the promotion of both human rights and public 
health.   
 
First, and most importantly, these policies run 
contrary to best practices in public health and will 
undermine efforts to stem the spread of HIV and 
human trafficking.  The restrictions preclude 
recipients of U.S. funds from using the best practices 
at their disposal to prevent the spread of HIV among 
marginalized populations, and undermine efforts to 
promote the fundamental human rights of all 
persons.  
 
Women and men in prostitution, some of whom have 
been trafficked, are among the most marginalized 

persons in any 
society. The 
organizations with 
the most effective 
anti-AIDS and anti-
trafficking strategies 
build their efforts on 
a sophisticated 
understanding of the 
social and personal 
dynamics faced by 

marginalized 
populations, and start by building trust and 
credibility among the populations in question. They 
recognize that it is both possible and often necessary 
to provide social, legal and health services to men 
and women in prostitution without judging them, 
and without adopting positions on issues such as 

These policies run 
contrary to best 
practices in public 
health and will 
undermine efforts to 
stem the spread of HIV 
and human trafficking. 
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prostitution.25   They may work to provide persons in 
prostitution with new skills essential to moving out 
of the commercial sex sector, to secure the legal rights 
of men and women in prostitution to be free from 
violence and discrimination, or to empower them to 
demand universal condom use, thereby preventing 
the further spread of HIV infection within and 
outside this sector.26  They may also work to prevent 
people from being trafficked into the sex sector and 
to assist trafficking victims. Requiring organizations 
to adopt these policies makes it extremely difficult, if 
not impossible, to establish the trust necessary to 
provide services to these hard-to-reach groups.  
 
The Sonagachi Project in Calcutta, India, has reached 
more than 30,000 persons working in the commercial 
sex sector at risk of HIV, in large part through peer-
based outreach services. Sonagachi’s peer educators 
work to stop the spread of HIV among women and 
men in prostitution in part through strategies 
intended to earn their trust, reduce their social 
isolation, increase their participation in public life, 
and confront stigma and discrimination.27  

Sonagachi’s work has received strong positive 
evaluations from both UNAIDS and the World Bank, 
and has been cited by UNAIDS as a “best-practice” 
model of working with women and men in 
prostitution.28  These initiatives focus on promoting 
the fundamental human rights and health of persons 
working in prostitution, but do not equal the 
promotion of prostitution. Yet valuable programs 
such as those run by Sonagachi and organizations 
like it are exactly the type threatened by current U.S. 
laws and policies.  
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The broad language of the 
restrictions increases the risk 
that organizations will self-
censor or curtail effective 
programs for fear of being 
seen as supporting or 
promoting prostitution. In 
fact, the restrictions are 
already having a chilling 
effect on work in the field. In 
Cambodia, for example, 
NGOs discontinued plans to 
provide English language 
training classes for people 
working in the commercial sex sector for fear such 
programs would be interpreted as “promoting 
prostitution.”29  Yet in Phnom Penh alone, the rapid 
growth of job opportunities in government, in non-

governmental organizations, and in the tourist 
industry makes English language skills a valuable 
commodity and a means of accessing opportunities 
outside the sex sector. In Jamaica, health workers 
working with men and women in prostitution have 
expressed concern that these restrictions curtail their 
ability to support the efforts of people working in the 
commercial sex sector to protect their rights.30 

 
It is critical to address the dangers associated with 
prostitution and trafficking in persons. However, 
current U.S. policies will do little to advance this 
goal, and will instead exacerbate stigma and 
discrimination against already marginalized groups. 
Any anti-prostitution declaration by organizations 
working in the sex sector has the potential to judge 
and alienate the very people these organizations seek 
to assist, making it difficult or impossible to provide 
services or assistance to those at risk. Public 
statements against prostitution can also fuel the 
public opprobrium against men and women in 
prostitution, further driving them underground and 
away from lifesaving services. It was for these and 
other reasons that Brazil recently rejected $40 million 
in U.S. global AIDS money, noting that such 
restrictions undermined the very programs 
responsible for Brazil’s success in reducing the 
spread of HIV.31 

 
Finally, the expansion of these restrictions to U.S.-
based groups contradicts the fundamental right to 
freedom of speech guaranteed in the U.S. 
Constitution.32  Requiring domestic organizations 
with mixed funding to adopt positions consistent 
with U.S. government policy compels speech, which 
is an unconstitutional condition on government 
funding in violation of the First Amendment.33  While 
the U.S. government can legally require its funds be 
used to further government-approved messages,34  it 
has not previously compelled U.S. organizations with 
multiple funding sources to speak explicitly on an 
issue in compliance with a specific U.S. objective. The 
courts have long held that the government does not 
have power to compel a U.S. grantee to pledge 
allegiance to the government’s viewpoint in order to 
participate in a government program.35  Compelling 
foreign organizations to adopt policies consistent 
with the government’s viewpoint raises important 
constitutional concerns and undermines the 
democratic principles for which the United States 
stands.36 

Compelling 
foreign 
organizations to 
adopt policies 
consistent with 
the government’s 
viewpoint raises 
important 
constitutional 
concerns. 
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Rather than requiring organizations to adopt explicit 
anti-prostitution policies, the U.S. government could 
fulfill its goals by permitting organizations that do 
not have a policy on prostitution to receive U.S. 
funds. There is bipartisan support in Congress for 
this solution.37  The advantage of this approach is that 
it does not pressure organizations, whether 
international or domestic, to adopt policies that run 
contrary to best health care practices, may have 
nothing to do with their work or organizational 
mission, and have the potential to undercut the very 
purpose of U.S. grants. Such a policy would allow a 
wide range of organizations to participate in the 
global struggle against AIDS, while recognizing the 
importance of freedom of speech and freedom to 
receive and impart information in promoting the 
health and well-being of all citizens.  
 

Recommendations to the President and 
Congress 
  
¾ Request that the Department of Justice reconsider 

its interpretation on the application of the 
restrictions in the Global AIDS Act of 2003 to 
domestic grantees, ensuring instead that all 
programs are consistent with human rights and 
public health norms and constitutional 
guarantees of freedom of speech; 

¾ Institute the practice of consultation with a broad 
range of experts in both the HIV/AIDS and 
trafficking fields before any agency or office 
issues program directives interpreting U.S. 
HIV/AIDS and trafficking laws to ensure 
transparency in policymaking, consistency with 
U.S. and international human rights law, and the 
promotion of best practices in public health; 

¾ Ensure that all scientific and program evidence is 
regularly reviewed by experienced researchers 
and program managers; 

¾ Work with Congress to amend the TVPRA and 
the Global AIDS Act of 2003 so that these laws 
are consistent with U.S. and international human 
rights law and with best practices in public 
health. 

 
 
For more information on this brief: 
Jodi Jacobson, Center for Health and Gender 
Equity, jjacobson@genderhealth.org
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